
Los Angeles Lawyer September 2017 25

California’s finan-
cial responsibility

laws, every owner and operator of a vehicle
must be able to establish at all times financial
responsibility through liability insurance or
its functional equivalent. Any owner or oper-
ator who fails to comply with these laws is
generally barred by Proposition 2131 (Prop.
213) from recovering noneconomic damages
in a personal injury action arising from a
motor vehicle accident. 

One functional equivalent of liability insur-
ance is a cash deposit with the California
Department of Motor Vehicles (DMV) made
prior to the operation of a motor vehicle. It
is clear from the financial responsibility laws
that in order for a cash deposit to establish
financial responsibility, the deposit must be
made before the motorist operates a vehicle
in California. Nonetheless, in recent years,
some uninsured plaintiffs have attempted to

establish their financial responsibility by mak-
ing a cash deposit with the DMV after an
accident in which they have sustained injuries.
These plaintiffs have argued that making a
post-accident deposit entitles them to recover
noneconomic damages just as though, prior
to the accident, they had purchased an auto-
mobile liability policy or made a cash deposit
with the DMV. However, a post-accident
deposit is contrary to the purpose, terms,
and history of Calif ornia’s financial respon-
sibility laws and is subject to challenge in
litigation arising from motor vehicle accidents.
Accordingly, recovery of noneconomic damages
by these plaintiffs is barred by Prop. 213.

Proposition 213

California motorists must comply with the
state’s financial responsibility laws, which in
essence require that they have a source of
funds available to compensate others for

injury arising from a vehicle’s operation or
use.2 Vehicle owners and operators typically
comply with the financial responsibility laws
by purchasing insurance, but there are alter-
native ways for motorists to do so, such as
by depositing $35,000 cash with the DMV
before operating a vehicle.3

In an attempt to encourage compliance
with the financial responsibility laws, voters
in 1996 approved Prop. 213, known as The
Personal Responsibility Act of 1996.4 The
act “was intended to punish and deter scof -
flaws, i.e., drivers who do not obey the finan-
cial responsibility laws,” by precluding their
recovery of noneconomic damages arising
out of a motor vehicle accident.5 “Prop -
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osition 213 sought to ‘restore balance to our
justice system’ by ensuring that those ‘who
fail to take essential personal responsibility’
would ‘not be rewarded for their irresponsi-
bility and law breaking.’”6

The initiative was fueled by the fairness
principle that “those who do not contribute
to the insurance pool—and thereby drive up
the costs of premiums for automobile insur-
ance” should not be permitted “to reap the
bene fits of the coverage paid for by law-abid-
ing motorists.”7 The initiative was likewise
prompt ed by the desire to reduce the cost of
insurance by “encouraging motorists to buy
liability insurance.”8 Based on these policy
considerations, after passage of Prop. 213,
anyone who owns or operates a motor vehicle
without a form of financial responsibility in
place—i.e., with no means of compensating
those who might be injured as a result of the
operation of the vehicle—may recover only
his or her economic losses in any action
involving damages arising from the operation
of the vehicle.

Codified as Civil Code Section 3333.4,
Prop. 213 provides that a person injured in
a motor vehicle accident may not recover
noneconomic damages if that person was 1)
“the owner of a vehicle involved in the acci-
dent and the vehicle was not insured as
required by the financial responsibility laws,”
or 2) “the operator of a vehicle in volved in
the accident” who cannot establish “his or
her financial responsibility as required by
the financial responsibility laws.”9

Although Prop. 213 has been in effect
for over 20 years, it is only in recent years
that plaintiffs have begun relying on post-
accident deposits as a basis for claiming they
complied with the financial responsibility
laws. Motor ists who make post-accident
deposits have done so for expediency. They
argue that the post-accident deposit estab-
lishes compliance with the financial respon-
sibility laws and entitles them to recover
noneconomic damages, even though they
did not have insurance or other form of
financial responsibility in place at the time
of the accident, and therefore had no means
of compensating anyone they might have
injured. It appears that the sole purpose of
the post-accident deposit is thus to avoid
the effect of Prop. 213 since it seems  obvious
that motorists relying on such a deposit
would not have transferred $35,000 to the
DMV were they being sued for causing injury
or property damage in an accident.

The plaintiffs who have resorted to post-
accident deposits have attempted to ratio-
nalize the tactic by focusing on a narrow
reading of a single statute while ignoring the
many others that, read together, form the
statutory framework underlying the financial
responsibility laws. Specifically, these plaintiffs

have relied on Vehicle Code Section 16054.2,
which states that evidence of financial respon-
sibility may be established “[b]y depositing
with the [DMV] cash in the amount specified
in Section 16056.”10 They point out that
Section 16054.2 does not specifically state
that the deposit must be in place at the time
of the accident. According to the plaintiffs,
the lack of any contemporaneous timing
requirement and the use of the present con-
tinuous tense “[b]y depositing” means that
a deposit made after an accident establishes

compliance with the financial responsibility
laws for that prior accident. Therefore, they
argue that they are entitled to recover noneco-
nomic damages under subdivision (a)(3) of
Civil Code Section 3333.4 as a vehicle “oper-
ator” who can “establish his or her financial
responsibility as required by the financial
responsibility laws.” In relying on Section
16054.2, plaintiffs contrast its language with
that of Vehicle Code Section 16054, which
states that compliance with the financial
responsibility laws may be shown with an
automobile liability policy or bond that was
“in effect at the time of the accident.”

Plaintiffs who have made post-accident
deposits also attempt to support their reading
of Vehicle Code Section 16054.2 with a legis -
la tive history argument, noting that Section
16054.2 was derived from former Vehicle
Code Section 420—the “security following
accident” law. Former Section 420 required
that those involved in an accident must de -
pos it funds in an amount determined by the
DMV based upon the post-accident report
and other post-accident evidence. 

These arguments should be rejected because
post-accident deposits do not fulfill the require-
ments of the financial responsibility laws.

Post-accident Deposit Tactics

California appellate courts have yet to address
the validity of the unorthodox post-accident
deposit tactic in light of Prop. 213, though
they have left no doubt that financial respon-
sibility must be in effect at the time of the
accident in dispute. Specifically, the court of
appeal has noted that financial responsibility
is “a responsibility concurrent with vehicle
ownership or operation,”11 that the financial
responsibility laws are “intended to provide
a guarantee that every driver will be finan-
cially responsible before he begins driving,”12

and that a motorist’s “involvement in [an]
accident does not create the obligation to be

financially responsible,” but “merely provides
the occasion for demonstrating that a pre-
existing obligation has been satisfied.”13

In Figueroa v. United States, a federal dis-
trict court expressly rejected the post-accident
cash deposit tactic, ruling that the plaintiff
in that case, who was injured in an accident
in 2013 but did not make a cash deposit
until 2015, was not entitled to recover no -
neconomic damages because “at the time of
the accident,” the plaintiff “had no form of
financial responsibility in effect to compensate

other parties who might be injured.”14 The
court reasoned that Vehicle Code Section
16020 requires that both drivers and owners
of motor vehicles “shall at all times be able
to establish financial responsibility” and
“‘shall at all times carry in the vehicle evidence
of the form of financial responsibility in effect
for the vehicle.”15 Based on this statute, the
court concluded that a post-accident cash
deposit cannot establish the plaintiff’s finan-
cial responsibility at the time of the accident
giving rise to the injury.

The Figueroa court’s conclusion that finan-
cial responsibility must be concurrent with
vehicle operation is supported by express pro-
visions in the financial responsibility law
statutes, the DMV’s interpretation of those
statutes, the legislative history of the financial
responsibility laws, and the policies underlying
Prop. 213.

Numerous Vehicle Code provisions ex -
pressly require that financial responsibility be
in place at all times. The statutes compris ing
the financial responsibility laws clearly indi -
cate that a form of financial responsibility
must be in place as a precondition to driving
in California. For example, Vehicle Code
Section 16000.7 defines an “uninsured motor
v ehi cle” as one “for which financial respon-
sibility…was not in effect at the time of the
accident.”

Similarly, Section 16020, discussed by the
court in Figueroa, mandates that all owners
and operators “shall at all times be able to
establish financial responsibility…and shall
at all times carry in the vehicle evidence of
the form of financial responsibility in effect
for the vehicle.”16 The same section lists var-
ious documents that may be carried to estab-
lish financial responsibility “at all times,”
including a liability insurance form or, in the
event of a deposit under Vehicle Code Section
16054.2, a “certificate of…the assignment
of deposit letter issued by the [DMV].”17
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1. One of the purposes of the Personal Responsibility
Act of 1996 was to bar drivers who have not complied
with the financial responsibility laws from recovering
noneconomic damages in an action arising from a
motor vehicle accident.

True.
False.

2. Vehicle owners must comply with the financial
responsibility laws to recover noneconomic damages
in an action arising from a motor vehicle accident, but
nonowner vehicle operators are exempted from the
financial responsibility laws.

True.
False.

3. One way to comply with the financial responsibility
laws is to maintain vehicle liability insurance.

True.
False.

4. The Vehicle Code defines an “uninsured motor vehi-
cle” as one for which financial responsibility was not
in effect at the time an accident occurs.

True.
False.

5. Under former Vehicle Code Section 420—the “security
following accident” law—an uninsured driver could
avoid license suspension by depositing cash with the
Department of Motor Vehicles in an amount the DMV
assessed would satisfy any potential judgment against
him or her. 

True.
False.

6. California appellate courts have held that maintaining
financial responsibility is an obligation that is concurrent
with owning or operating a vehicle.

True.
False.

7. In Figueroa v. United States, a federal district court
concluded that an uninsured plaintiff who made a
cash deposit with the DMV after an accident was not
in compliance with the financial responsibility laws at
the time of the accident.

True.
False.

8. A vehicle owner involved in an accident can comply
with the financial responsibility laws by signing a doc-
ument assuring the other driver that he or she will
subsequently post a cash deposit with the DMV.

True.
False.

9. California Vehicle Code Section 16054.2, which gov-
erns cash deposits with the DMV under the financial
responsibility laws, does not expressly state that such
deposits must be in place as a precondition to owning
or operating a vehicle.

True.
False

10. A vehicle operator must at all times carry in the
vehicle proof of some form of financial responsibility.

True.

False.

11. Vehicle owners must show compliance with the
financial responsibility laws in order to renew their
vehicle registration.

True.
False.

12. To use the cash deposit option as a means of com-
plying with the financial responsibility laws, a vehicle
owner or operator must deposit $75,000 with the DMV.

True.
False.

13. Under California rules of statutory construction,
the statutes addressing cash deposits should be read
and interpreted separately from the remaining statutes
comprising the financial responsibility laws.

True.
False.

14. According to the California Driver Handbook pub-
lished by the DMV, one way to comply with the financial
responsibility laws is to allow the DMV to secure a lien
against a registered vehicle.

True.
False.

15. The DMV must notify drivers concerning the penal-
ties for failing to comply with the financial responsibility
laws.

True.
False.

16. A defendant in an action arising from a motor
vehicle accident may file a motion for summary adju-
dication on the question whether plaintiff failed to
comply with the financial responsibility laws and there-
fore is not entitled to recover noneconomic damages.

True.
False.

17. A defendant in an action arising from a motor
vehicle accident may file a motion in limine to exclude
evidence of noneconomic damages based on Prop -
osition 213 if the plaintiff failed to comply with the
financial responsibility laws.

True.
False.

18. The question whether a plaintiff was in compliance
with the financial responsibility laws is a preliminary
fact on which the admissibility of noneconomic damages
hinges and may therefore be resolved by the trial court.

True.
False.

19. One way to demonstrate compliance with the finan-
cial responsibility laws is to carry a certificate acknowl-
edging that cash has been deposited with the DMV.

True.
False.

20. The DMV may suspend, cancel, or revoke a vehicle’s
registration if the owner fails to provide proof of financial
responsibility.

True.
False.



Likewise, Vehicle Code Section 16025
requires that “[e]very driver” involved in an
accident provide “[e]vidence of financial
responsibility, as specified in Section 16020”
to “any other driver or property owner
involved…and present at the scene.”18 Also,
Vehicle Code Section 16028 states that every
driver must provide a peace officer who is
issuing a citation or investigating an accident
with “evidence of financial responsibility for
the vehicle that is in effect at the time the
demand is made.”19

Finally, Vehicle Code Section 1656.2 re -
quires that the DMV notify drivers concerning
penalties for noncompliance with the financial
responsibility laws, noting that drivers must
“carry written evidence of valid automobile
liability insurance…[or] a $35,000 cash
deposit” and “must provide evi dence of finan-
cial responsibility” whenever they renew their
vehicle registration and after they “are cited
by a peace officer for a traffic violation or
are involved in any traffic accident.”20

Read collectively, these statutes leave no
doubt that some form of financial responsi-
bility must exist from the time a driver first
operates a vehicle.21 A driver cannot retroac-
tively establish financial responsibility any
more than that driver could retroactively
avoid a citation for failing to comply with
the financial responsibility laws.22

Uninsured plaintiffs point to the fact that
neither Vehicle Code Section 16054.2 nor
Civil Code Section 3333.4 expressly states
that a cash deposit must be in place when an
accident occurs. The absence of an express
declaration in these two statutes is irrelevant,
however, because Vehicle Code Section 16020
and the other statutes codifying the financial
responsibility laws unequivocally require
financial responsibility be in effect at the time
of the accident. Nothing in the language of
Section 16054.2 suggests that a cash deposit—
unlike all other forms of financial responsi-
bility—may be secured after an accident to
retroactively create compliance with the law.

The DMV interprets the statutes to require
financial responsibility at all times. The argu-
ment that Vehicle Code Section 16054.2
allows for a post-accident deposit also con-
flicts with the DMV’s interpretation of the
financial responsibility laws. Multiple DMV
publications reflect the department’s under-
standing that, whether a driver opts for insur-
ance or a cash deposit, either must be in
place at all times to comply with the financial
responsibility laws.23

For example, the California Driver Hand -
book advises drivers that “[t]he California
Compulsory Financial Responsibi lity Law
requires every driver and every owner of a
motor vehicle to maintain financial respon-
sibility (liability coverage) at all times.”24

The handbook lists “4 forms of financial

responsibility”: liability insurance, a “deposit
of $35,000 with DMV, a surety bond, or a
“DMV-issued self-insurance certificate.”25

The handbook also states that a driver “must
possess evidence of financial responsibility
whenever you drive, and show it to a peace
officer after a traffic stop or collision when
asked to do so.”26

Documents issued by the DMV when a
person provides a cash deposit reflect the
fact that the deposit is effective only to estab-
lish financial responsibility prospectively.
These documents typically include a receipt
for the deposit and an “Acknowledgment

of Cash Deposit” form. The documents 1)
state that the form must be carried at all
times as evidence of compliance with the
financial responsibility laws under Vehicle
Code Section 16020, 2) explain that the
deposit number assigned by the DMV may
be used in lieu of insurance policy informa-
tion on any accident report, and 3) direct
that the form must be provided to a peace
officer in the event of an accident or citation
as proof of financial responsibility. This lan-
guage is prospective and does not indicate
that a cash deposit can cure a past failure
to be financially responsible.

The “security following accident” law was
expressly repealed in 1974. Plaintiffs’ post-
accident deposit arguments are based largely
on a statute that was expressly repealed by
the legislature in 1974. Speci fically, former
Vehicle Code Section 420 permitted uninsured
drivers to make a cash deposit in an amount
calculated by the DMV after an accident
occurred. Under that law, the DMV was autho-
rized to suspend the license of an uninsured
driver who was involved in an accident unless
the driver deposited security “sufficient in the
opinion of the department to satisfy any final
judgment against him.”27 The legislative history
relating to the repeal of the law indicates that
these post-accident proceedings imposed costly
administrative burdens on the DMV. More -
over, allowing this loophole in the financial
responsibility laws resulted in drivers’ operating
their vehicles without insurance while opting
to avoid the expense of procuring insurance
in favor of risking having to post a deposit
after an accident. This tactic conflicted with

a key purpose of the financial responsibility
laws—i.e, to afford monetary protection to
those injured by virtue of the acts of financially
irresponsible drivers.

The legislature therefore repealed Section
420 and enacted provisions listing alternative
forms of financial responsibility and requiring
that one be in place at all times as a precon-
dition to operating a vehicle.28 The legislative
history is replete with statements that the leg-
islature’s goal was to make financial respon-
sibility an obligation that is concurrent with
the operation of a motor vehicle in California. 

Post-accident deposits run counter to the

purposes underlying Prop. 213 and the finan-
cial responsibility laws. If post-accident
deposits could retroactively establish com-
pliance with the financial responsibility laws,
there would no longer be any consequence
for noncompliance. Injured uninsured
motorists could simply buy their way back
into compliance when it becomes in their
financial interest to do so by obtaining a
loan secured by future lawsuit recovery to
post a cash deposit. Yet those hurt by the
uninsured would be left with no source of
compensation. The result would be to nullify
the financial responsibility laws, in direct
contravention of fundamental rules of statu-
tory construction.29

Challenging Post-accident Deposits

Whenever Prop. 213 might be invoked as a
defense, the defendant may take appropriate
steps to raise the issue in the trial court and
preserve it for potential appellate review.

Plead Prop. 213 as an affirmative defense
and conduct discovery on the financial re -
sponsibility issue. A plaintiff’s failure to com-
ply with the financial responsibility laws
should be asserted as an affirmative defense
in the defendant’s answer. The defendant
should also conduct discovery to determine
whether the plaintiff was insured at the time
of the accident or had some other form of
financial responsibility in place. If the plaintiff
posted a deposit with the DMV, it is critically
important that discovery be conducted to
verify whether the deposit was posted before
or after the accident.

Do not pursue a motion for summary ad -
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Section 16020, dis cussed by the court in 
Figueroa, mandates that all owners and 
opera tors “shall at all times be able to establish
financial responsibility…and shall at all times
carry in the vehicle evidence of the form of
financial responsibility in effect for the vehicle.”



judication based on Prop. 213. The summary
adjudication statute—Code of Civil Procedure
Section 437c—provides that a party cannot
obtain summary adjudication on a damages
claim that does not dispose of at least one
cause of action.30 A party may move for sum-
mary adjudication “as to…one or more claims
for damages…if the party contends that the
cause of action has no merit, that there is no
affirmative defense to the cause of action,
that there is no merit to an affirmative defense
as to any cause of action, that there is no
merit to a claim for damages, as specified in
Section 3294 of the Civil Code, or that one
or more defendants either owed or did not
owe a duty” to plaintiff.31

Section 437c therefore “does not permit
summary adjudication of a single item of
compensatory damage which does not dispose
of an entire cause of action.”32 The statute
allows only for summary adjudication of a
punitive damages claim, not a component of
compensatory damages.33 As one court ob -
served:  “The reference to ‘one or more claims
for damages’ in the first part of the sentence
is thus still qualified by, and limited to, puni-
tive damages” and “there is no other rea-
sonable interpretation of the sentence which
gives effect to all of its words.”34 The reason
for the distinction is that “it is a waste of
court time to attempt to resolve issues if the
resolution of those issues will not result in
summary adjudication of a cause of action.”35

“Since the cause of action must still be tried,
much of the same evidence will be considered
by the court at the time of trial.”36

File a motion in limine. Defense counsel
should file a motion in limine to exclude evi-
dence of noneconomic losses based on Prop.
213, explaining why a post-accident deposit
does not comply with the financial responsi-
bility laws.37 The motion should be supported
by plaintiff’s discovery responses and other
evidence needed to establish that, at the time
of the accident, plaintiff was not insured and
did not have any other form of financial
responsibility in place and that plaintiff instead
belatedly deposited cash with the DMV.

If the trial court denies the motion in lim-
ine on the ground that Prop. 213 does not
bar plaintiff’s noneconomic damages claim,
defense counsel should make an offer of
proof during trial concerning all evidence
supporting the Prop. 213 defense. The offer
should include admissions from the plaintiff’s
discovery responses that he did not have
insurance at the time of the accident as well
as copies of the DMV documents acknowl-
edging that cash was deposited after the acci-
dent. The offer of proof is necessary to pre-
serve the issue of the impropriety of the cash
deposit for appeal.

File a motion to bifurcate. Because there
is a chance that the trial court may deny the

motion in limine (either as a matter of law
or on the grounds that there are factual dis-
putes pertaining to the Prop. 213 defense),
counsel should also file a timely motion to
bifurcate the trial requesting that the trial
court separately resolve the Prop. 213 issues
first. The question whether plaintiff was in
compliance with the financial responsibility
laws at the time of the accident is a “prelim-
inary fact” upon which the admissibility of
evidence of pain and suffering hinges.38 The
determination of that preliminary fact is
properly submitted to the court in accordance
with Evidence Code Section 405.39

Thus, the motion should argue that bifur-
cation is necessary because, if the defense is
correct about the application of Prop. 213,
none of the plaintiff’s noneconomic damages
evidence, which will invariably be used to
play to the jury’s sympathies, should be pre-
sented to the jury. If Prop. 213 applies, admis-
sion of such evidence will serve only to taint
the jury’s evaluation of liability, fault alloca-
tion, and other damages claims. Moreover,
resolving the Prop. 213 defense in advance
will streamline the trial by avoiding potentially
unnecessary discussions concerning the admis-
sibility of noneconomic damages evidence,
the propriety of noneconomic damages jury
instructions, whether noneconomic damages
may be included on the verdict form, and
whether the plaintiff’s counsel may argue
noneconomic damages to the jury.

If the plaintiff opposes bifurcation or the
court is reluctant to grant it, defense counsel
should argue that, absent bifurcation, the
defense should be entitled to offer during the
trial before the jury all of the evidence neces-
sary for the jury to determine whether plaintiff
was not insured or otherwise financially
responsible at the time of the accident. If the
jury finds against the plaintiff on that issue,
then the verdict form should instruct the jury
not to award noneconomic damages.

Oppose any effort to defer a Prop. 213
issue to a second trial phase of post-trial
motion. In opposition to a motion in limine
or mo tion to bifurcate, plaintiff may argue
that the court should deny the motions and
allow the jury to award noneconomic dam-
ages. The plaintiffs likely will argue that the
court should resolve the Prop. 213 issue by
means of a second phase of trial before enter-
ing judgment or even by way of a post-trial
motion for partial judgment notwithstanding
verdict. The plaintiff may contend that pro-
ceeding in such a manner would promote
judicial economy because, if the court rules
that noneconomic damages should be
stricken, a court of appeal can simply reinstate
the award in the event of reversal rather than
having to order a new trial on the noneco-
nomic damages claim. These arguments
should be rejected for two reasons.

First, trying the Prop. 213 issue in a second
phase of the trial after the admission of evi-
dence of pain and suffering is contrary to
the public policy underlying Prop. 213, which
dictates that a jury should never hear evidence
regarding a plaintiff’s noneconomic damages
if the plaintiff was uninsured and cannot
otherwise establish financial responsibility
at the time of the accident. Moreover, the
prejudice from admitting irrelevant evidence
that could potentially color the jury’s delib-
erations on other issues cannot simply be
undone on appeal by striking an award that
the plaintiff should not have received in the
first place based on evidence that should not
have been introduced.

Second, there is no procedural basis for
deferring submission of the evidence in sup-
port of a motion in limine until the filing of
a motion for judgment notwithstanding ver-
dict. This motion must be based on evidence
presented during trial; it cannot be based on
evidence submitted with a motion for judg-
ment notwithstanding verdict—and the plain-
tiff presumably will not want the jury to hear
evidence that he or she failed to have insur-
ance in place at the time of the accident.

Until a California appellate court issues
a decision rejecting post-accident deposits as
a basis for establishing financial responsibility,
uninsured plaintiffs will continue to employ
this tactic in their effort to recover noneco-
nomic damages—often one of the largest
components of a personal injury plaintiff’s
verdict. Defense counsel should therefore be
prepared to challenge these noneconomic
damages claims by employing the appropriate
arguments and procedures.                        n
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